NEW 990 REGULATIONS

Organizations exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Code (“Code”) fall into two broad categories: public charities and private foundations.  Public charities are generally those 501(c)(3) organizations that are “publicly supported”
 as evidenced by their satisfaction of either the one-third of support test
 or the facts and circumstances test
 (each a “Support Test”).  Public Charities are the preferred classification because private foundations are subject to various stringent operational rules that do not apply to public charities
, private foundations file a more-involved Form 990-PF than the types of Form 990 filed by public charities
, private foundations are subject to a tax on net investment income
, private foundations may not use certain fundraising techniques
, donors may receive a lower deduction for donations of certain property to private foundations
 and private foundations must provide notice to the IRS and sometimes a fee if they want to terminate.
 

Until recently, when an organization sought public charity status on its Form 1023 and received a favorable determination letter from the Internal Revenue Service (“IRS”) recognizing it as exempt under Section 501(c)(3) of the Code, its public charity status (if granted) would be for a five-year “advance ruling period”.  After this advance ruling period, the organization would make a separate filing to the IRS to establish public charity status based on satisfaction of one of the Support Tests.  

On September 9, 2008, proposed regulations were issued to, among other things, eliminate the advance ruling period process for public charities.  On September 7, 2011, final regulations (“Final Regulations”) were issued that largely mirror the proposed regulations.  The Final Regulations do not materially alter the Support Tests, but they have changed the timing and process of determining public charity status.

Under the Final Regulations, in general, public support for the current year—based on such current year and the four preceding years—is examined for such current year in Schedule A of an organization’s Form 990.  If an organization satisfies a Support Test for any given year, it is a public charity for that year and the subsequent year.  If it fails to satisfy both Support Tests for any given year, there are no consequences for that year (because it is covered by the satisfaction during the prior year).  But if it fails to satisfy both Support Tests in the succeeding year, then it will be treated as a private foundation for that year, but only for purposes of the private foundation termination rules, reporting requirements and tax on net investment income.
  The next succeeding year and beyond, it will be treated as a private foundation for all purposes.

More specifically, in the context of new organizations, because there is no longer an advance ruling period, an organization applying for recognition of exemption under Section 501(c)(3) of the Code will now be deemed a public charity for its first five years if it shows that it can reasonably be expected to meet either Support Test.
  After it has completed its first five years, it will continue to be classified as a public charity for its sixth year if either (i) it satisfied either Support Test for its fifth year (based on all five years) or (ii) satisfies either Support Test for its sixth year (based on years two through six).
  Otherwise, it will be treated as a private foundation for the sixth year, but only for purposes of the private foundation termination rules, reporting requirements and tax on net investment income (described below).
  The following (seventh) year and beyond, it will be treated as a private foundation for all purposes (described below).
  

The IRS has not yet modified the Form 1023 to eliminate the question regarding the advance ruling period (Part X Question 6a).  But it has issued updated instructions that such should not be filled out.
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� Such organizations are exempt under Section 170(b)(1)(A)(vi) as a sub-classification of Section 501(c)(3) exemption.  But other 501(c)(3) organizations such as schools (Section 170(b)(1)(A)(ii)) and churches (Section 170(b)(1)(A)(i)) are public charities regardless of their public support


� Treas. Reg. 1.170A-9(f)(2).


� Treas. Reg. 1.170A-9(f)(3).


� See Sections 4940-4946 of the Code. 


� Treas. Reg. 1.6033-2(a)(2)(i). 


� Section 4940(a), (e) of the Code.


� See Treas. Reg. 1.170A-9(i)(2) regarding pooled common funds.


� For example, under Section 170(b)(1)(A), individual donors may generally deduct up to 50% of their adjusted gross income to public charities but only up to a 30% limit for certain private foundations.  And under Section 170(b)(1)(C)(i) and 170(e)(1)(B)(ii), donors of long-term capital gain property generally receive a deduction equal to fair market value if they donate to a public charity, but only a deduction equal to their basis if they donate to certain private foundations.  


� Section 507 of the Code.


� Treas. Reg. 1.170A-9(f)(4)(vii)(B).  


� Treas. Reg. 1.70A-9(4)(v).


� The public support calculation is set forth in Schedule A of the Form 990.


� Treas. Reg. 1.170A-9(f)(4)(vii)(A).  


� Id.   
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